
Late last night 4/2/2020, the SBA issued an interim final rule on the implementation of the PPP loans 
and new applications for the PPP loans (copies are attached).   With the guidance being issued hours 
before the PPP opened at midnight many banks are telling customers that they may not be ready to 
accept applications.  Anyone who has submitted the old application will need to complete this new 
application.  Companies need to reach out to their lenders right away for an update. 
  
Some highlights in the draft regs: 

• The number of employees used to calculate whether the company falls under the size 
requirement and payroll costs is limited to employees who have their principal place of 
residence in the United States.   

• The SBA intends to promptly issue additional guidance with regard to the applicability of the 
affiliation rules.  We do not know what this means for companies that may have been previously 
excluded because of the broad nature of the affiliation rules. 

• A calculation of the monthly payroll costs is included with examples.  Compensation excludes 
compensation of employees whose principal residence is outside the U.S.  The exclusion for 
federal payroll taxes from the definition of “payroll costs” is only for amounts imposed or 
withheld between February 15, 2020 and June 30, 2020. 

• Independent contractors do not count as employees for purposes of the PPP loan calculations 
because they have the ability to apply for a PPP loan on their own. 

• Interest rate is 1%. 

• The PPP is first-come, first-served. 

• Deferment is for 6 months.  

• No more than 25% of the loan forgiveness amount may be used for non-payroll costs.  The SBA 
is supposed to issue additional guidance on loan forgiveness.   

• At least 75% of the PPP loan proceeds SHALL be used for payroll costs (including any EIDL loan 
that is refinanced).  This is a new requirement and is important for businesses who need the 
money to pay interest on mortgage, rent, and utilities.  If the funds are used for unauthorized 
purposes SBA will direct the borrower to repay those amounts.  Knowingly using the funds for 
unauthorized purposes will subject the borrower and its shareholders, members or partners to 
additional liability such as charges for fraud.  SBA will have recourse against the shareholder, 
member, or partner for unauthorized use. 

• Loan proceeds may only be used to pay interest on mortgage and other debt, not principal. 
  
Some differences in the new borrower application: 

• No. of Jobs is now Number of Employees.  This suggests applicants should enter the number of 
employees used to determine size eligibility and payroll costs.  

• Question 3 was the affiliation question.  Rather than listing all “affiliates” it asks if the applicant 
or any owner of the applicant is the owner of another business or has common management 
with any other business.  The SBA says that it intends to promptly issue additional guidance with 
regard to the applicability of the affiliation rules. 

• Question 5 is limited to an applicant who is an individual or an individual owning 20% or more of 
the equity of the the applicant.   

• Question 6 applies to an applicant who is an individual and any owner of the applicant (which 
could be an entity and there is no limit on the amount of equity). 

• New question 7 asks whether all employees included in the payroll calculations have US as their 
principal place of residence. 

• New question 8 asks if the applicant is a franchise listed in the SBA franchise directory. 



• The certifications and authorizations on page 2 require the applicant to certify it is eligible to 
receive the loan, among other things.  The applicant needs to review the certifications and feel 
comfortable making them given the potential liability for knowingly making a false statement. 

• The application now requires only an authorized representative of the applicant to certify in 
good faith by initialing next to the certifications.  This takes away the requirement to have 
initials from all 20% or more owners. 

  
The lender application has been shortened.  It no longer places the burden on the lender to confirm the 
borrower is eligible, including the calculation of the size of any affiliates under the affiliation rules.  The 
lender has to confirm receipt of the borrower certifications in the attached application, confirm the 
dollar amount of the average monthly payroll costs by reviewing the payroll documentation and follow 
applicable Bank Secrecy Act requirements.  A lender does not have to verify the accuracy of the 
information provided by the borrower to receive loan forgiveness.  A lender may request that the SBA 
purchase the expected forgiveness amount of the PPP loan or a pool of PPP loans at the end of week 7 
of the covered period. 
 


